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OGC HAS REVIEWED.
10 March 1950

MEMORANDUM

SUBJECT: Conmtract Clause for Conclusive Findings by Ageuncy
Representative. '

1, A recent decision of the Supreme Court (U.S. v. Moorisn,
70 S.C. 288) may be of interest. Although interpretation of the
clause in question was rclated to a construction contracty there
is no reason why the principle involved is not equally applicable
in other situatious.

2. In the Moorwsn case, & private partnership entered into
a contract with the Department of the Army to grade the site of
a proposed aircraft assembly plant., A fixed price was set for
each cubic yard of grading satisfactorily completed "in strict
accordance with the specifications, schedule, and drawings, all
of which are made a part hercof * *," A taxiway was shown on the
drawings but not located within the plant site described in the
specifications, At tue Goveranment's request, the taxiway was
graded, and the contractor then filed a claim for additional com-
pensaticn which .as denied by the Contracting Officer. The con-
tractor followed the procedure outlined in a special clause in the
contract and then appealed to the Secretary of War, whose authorized
representative also denied the claim. The special clause was sepa-
rate and distinct from the usual "Disputes" clause and provided in
B 2-18 of the specifications that: '

~- "If the contractor comsiders any work demsnded of him to

had be ocutside the requirements of the contract or if he considers
any action or ruling of the contracting officer or of the in-
spectors to be unfair, the contracter shall without undue de~
lay, upon such demand, action, or ruling, submit his protest
thereto in writing to the contracting officer, stating clear-
ly end in deteil the basis of his objections. The contracting
officer shall thereupon promptly investigate the complaint and
furnish the contractor his decision, in writing thereon. If
the contractor is not satisfied with the decision of the con-
tracting officer, he may, within thirty days, appeal in writ-
ing to the Secretary of War, whose decision or that of his
duly authorized representative shall be final and binding upon
the parties to the comtract, * * *"

3, The contractor contended that 8 2-16 in the specifications
related only to matters of fact and to that extent was controllea
by the regular "Disputes" clause. Since he felt that the "inter-
pretation" was & question of lew rather than fact, he did not accept
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the finality of the administrative finding, and brought suit in
the Court of Claims, waich upheld him. In reversing the de-
cision of the lower court, the Supreme Court indicated that
parties competent to meke contracts are alsc competent To make mu-
tual agreements controlling both law and fact. "Pindings of * * *
a contractually designated agent, even where employed by one of
the parties, were held 'conclusive unless impeached on the ground
of fraud, or such gross mistpke as nccessarily implied bad faith',"
The court further determined thet the parties agreed under § 2-18
of the specifications to accept the findings of a particular per-
son, and the findings might relate to law as well as fact.

4, The case stands for two points of particular interest:

a. Work requirements indicated in drawings, although not
a part of the specifications are nevertheless within the obli-
gation of the contract when they are incorporated by reference;
and

b, Although the standard "Disputes" clause relates only %o
questions of fact, the parties may mutually agree that a desig-
nated individual can also decide questions of law, at least to
the extent of interpreting the contract.
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